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CHAPTER VI.

RULES OF INDUCTION SPECIALLY APPLICABLE TO

CIRCUMSTANTIAL EVIDENCE.

All reasoning concerning human conduct is

essentially a process of induction, of which it is the

object, by means of generalizations founded upon a

knowledge of the faculties, emotions, and laws ot

the mind, to discover the moral qualities and causal

origin of the voluntary actions of our fellow-men
;

whence it follows that the rules for the conduct of

inductive inquiry belong formally to the province

of Logic, or the science of the laws of thought.

The rules of evidence are therefore a selection of

maxims tacitly assumed and acted upon by all men
in the ordinary affairs of life, and recognized by

philosophical wisdom and judicial experience as the

best means of discovering truth. The purpose of

this essay requires the enumeration only of such

few leading rules of evidence as are of special,

though not of exclusive, application to the par-

ticular subject-matter of this treatise.

Rule i.—The facts alleged as the basis of any

legal inference mnst be clearly proved, and beyond

reasonable doubt connected with the factum probandum.

This rule is an indispensable condition of all sound

induction; and its object is, by proper rejections

and exclusions, and after as many negations as are
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necessary {a), to verify facts and clear them from

all ambiguity, so that they may become the premises

of logical argument and reasoning. In moral

investigations the facts are generally more obscurely

developed than when physical phenomena form

the subjects of inquiry ; and they are frequently

blended with foreign and irrelevant circumstances,

so that the establishment of their connection with

the facttcm probandicm becomes matter of consider-

able difficulty. No weight therefore must be

attached to circumstances which, however they may
excite conjecture, do not warrant belief. Occur-

rences may be mysterious and justify even

vehement suspicion, and yet the supposed connec-

tion between them may be but imaginary, and their

co-existence indicative of accidental concurrence

merely, and not of mutual correlation. " Where
there is nothing but the evidence of circumstances

to guide you," said Mr. Justice Bayley, " those cir-

cumstances ought to be closely and necessarily con-

nected, and to be made as clear as if there were

absolute and positive proof" {b). Every circum-

stance therefore which is not clearly shown to be

really connected with the hypothesis it is supposed

{a) Bacon, Novum Organum, Lib. i., Aph. cv. ; Mill's Logic,

Book v., chs. 2 and 3.

(i) Rex\. Downing, Salop Summer Assizes, 1822, the next case infra.

Epithets require to be watched :
" absolute or positive proof" is a

phrase which in strictness should be confined to something in the

nature of mathematical demonstration, and it is generally impossible

to have such proof either of circumstances leading up to the factum

/>rol>andu?n or of the {sict itself. It is astonishing what fallacies can

lurk in epithets. The learned judge can only have meant proof

such as reasonably induces the conviction of certainty. Such terms

sa absolute truth, necessary truth seem to have been much in use in
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to support must be rejected from the judicial

balance ; in other words, it must be distinctly

established that there exists between the factum

probandnm and the facts which are adduced in

proof of it a real connection, either evident and

necessary, or so highly probable as to admit of no

other reasonable explanation (c).

The following cases will serve to manifest the

dangerous consequences which may ensue from the

disregard of this most salutary cautionary rule.

Two brothers-in-law, Joseph Downing and Samuel

Whitehouse, met by appointment to shoot, and

afterwards to look at an estate, which on the death

of Whitehouse's wife without issue would devolve

on Downing. They arrived at the place of meet-

ing on horseback, Downing carrying a gun-barrel

and leading a colt. After the business of the day,

and after drinking together some hours, they set

out to return home, Downing leading his colt as in

the morning. Their way led through a gate opening

from the turnpike road, and thence by a narrow

track through a wood. On arriving at the gate,

Downing discovered that he had forgotten his gun-

barrel ; and a man who accompanied them to open

the gate went back for it, returning in about three

minutes. In the meantime Whitehouse had gone

on in advance ; and the prisoner, having received

his gun-barrel, followed in the same direction.

Shortly afterwards Whitehouse was found lying on

this connection a hundred years ago, and they have often reduced pro-

positions which had a backbone in them before, to something flabby

and of little practical value.

[c) Mittermaier, Traite de la Preuve, chs. 55 and 57.

C.E. U
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the ground in the wood, at a part where the track

widened, about 600 yards from the gate, with his

hat off, and insensible from several wounds in the

head, one of which had fractured his skull. While

the person by whom he was discovered went for

assistance, the deceased had been turned over and

robbed of his watch and money. About the same
time Downing was seen in advance of the spot where

the deceased lay, proceeding homeward and leading

his colt ; and a few minutes afterwards two men
were seen following in the same direction. Sus-

picion attached to Downing, partly from his interest

in the estate enjoyed by the deceased, and he was

put upon his trial for this supposed murder ; but it

was clear that he had no motive on that account to

kill the deceased, as the estate was not to come to

him until after failure of issue of the deceased's

wife, to whom he had been married several years,

without having had children ; so that it was his

interest that the way should not be opened to a

second marriage. That the deceased had been

murdered at all was a highly improbable conjecture,

and it was far more probable that he had fallen from

his horse and received a kick, especially as his hat

bore no marks of injury, so that it had probably

fallen off before the infliction of the wounds. That

the deceased, if murdered at all, had been murdered

by the prisoner was in the highest degree im-

probable, considering how both his hands must

have been employed, nor was there any evidence

that the deceased had been robbed by the prisoner.

It thus appeared that these accumulated circum-

stances of supposed inculpatory presumption were
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really irrelevant and unconnected with any corpus

delicti (d). The prisoner was acquitted ; and it is

instructive that about twelve months afterwards

the mystery of the robbery, the only real circum-

stance of suspicion, was cleared up. A man was

apprehended upon offering the deceased's watch for

sale, and brought to trial for the theft of it, and

acquitted, the judge thinking that he ought not to

be called upon, at so distant a period, to account for

the possession of the deceased's property, which he

might have purchased, or otherwise fairly acquired,

without being able to prove it by evidence. The
accused, when no longer in danger, acknowledged

that he had robbed the deceased, whom he found

lying drunk on the road, as he believed ; but that

he had concealed the watch, on learning that it was
supposed that Whitehouse had been murdered, in

order to prevent suspicion from attaching to himself.

A farmer was tried under the special commission

for Wiltshire, in January, 1831, upon an indictment

which charged him with having feloniously sent a

threatening letter, which was alleged to have been

written by him. That the letter was in the prisoner's

handwriting was positively sworn by witnesses

who had had ample means of becoming acquainted

with it, while the contrary was as positively asserted

on the part of the prisoner by numerous witnesses

equally competent to speak to the fact. But the

scale appears to have been turned by the circum-

stance that the letter in question, and two others of

the same kind sent to other persons, together with

(a) Rexv. Downing, Salop Summer Assizes, 1822, com7n Bayley, J.

U 2
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a scrap of paper found in the prisoner's bureau, had

formed one sheet of paper ; the ragged edges of the

different portions exactly fitting each other, and the

water-mark name of the maker, which was divided

into three parts, being perfect when the portions of

paper were united. The jury found the prisoner

guilty, and he was sentenced to be transported for

life. The judge and jury having retired for a few

minutes, during their absence the prisoner's son,

a youth about eighteen years of age, was brought

to the table by the prisoner's attorney, and confessed

that he had been the writer of the letter in question,

and not his father. He then wrote on a piece of

paper from memory a copy of the contents of the

anonymous letter, which on comparison left no doubt

of the truth of his statment. The writing was not a

verbatim copy, although it differed but little ; and

the bad spelling of the original was repeated in the

copy. The original was then handed to him, and on

being desired to do so, he copied it, and the writing

was exactly alike. Upon the return of the learned

judge the circumstances were mentioned to him,

and he had the prisoner tried upon a second indict-

ment for sending a similar letter, when the son

admitted in the witness box writing and sending all

the three letters in question, and the father was at

once acquitted. The son was subsequently indicted

for the identical offence which had been imputed to

the father : he pleaded guilty, and was sentenced to

transportation for seven years. It appeared that he

had had access to the bureau, which was commonly
left open. The writing of the letter constituted in

fact the corpus delicti ; there having been no other
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evidence to inculpate the prisoner as the sender of

the letter, which would, however, have been the

natural and reasonable inference if he had been

the writer. The correspondence of the fragment

of paper found in the prisoner's bureau with the

letter in question, and with the two others of the

same nature sent to other persons, was simply a

circumstance of suspicion, but foreign, as it turned

out, to the factum in question ; and considering

that other persons had access to the bureau, its

weight as a circumstance of suspicion seems to

have been overrated (/).

But perhaps the most extraordinary and instruc-

tive case of this kind that has ever occurred was

that of Abraham Thornton, who was tried at the

Warwick Autumn Assizes, 1817, before Mr. Justice

Holroyd, for the alleged murder of a young woman,

who was found dead in a pit of water about seven

o'clock in the morning, with marks of violence about

her person and dress, from which it was supposed

that she had been violated, and afterwards drowned.

The deceased's bonnet and shoes and a bundle

were found on the bank of the pit. Upon the

grass, at a distance of forty yards, there was the

impression of an extended human figure, and a

large quantity of blood was upon the ground near

the lower extremity of the figure, where there were

also the marks of large shoe-toes. Spots of blood

were traced for ten yards in a direction leading

(/) Rexw. Isaac Looker, Rex\. Edward Looker, Ann. Reg. 1831

(Chr.), p. 9 ; and see Selections from the charges of Mr. Baron

Alderson (ed. 1858), 51.
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from the impression to the pit, upon a footpath, and

about a foot and a half from the path upon the

grass on one side of it. When the body was
found, there was no trace of any footstep on the

grass, which was covered with dew not otherwise

disturbed than by the blood ; from which circum-

stances it was insisted that the spots of blood must
have fallen from the body while being carried in

some person's arms. Upon the examination of the

body, about half a pint of water and some duckweed

were found in the stomach, so that the deceased

must have been alive when immersed in the water.

There were no physical indications inconsistent

with intercourse with consent. Soon after the

discovery of the body, there were found in a newly

harrowed field adjoining that in which the pit was

situate, the recent marks of the right and left foot-

steps of the prisoner and also of the footsteps of the

deceased, which, from the length and depth of the

steps, indicated that there had been running and

pursuit, and that the deceased had been overtaken.

From that part of the harrowed field where

the deceased had been overtaken, her footsteps

and those of the prisoner proceeded together,

walking in a direction towards the pit and the spot

where the impression was found, until the footsteps

came within the distance of forty yards from the

pit, when from the hardness of the ground they

could be no longer traced. The marks of the

prisoner's running footsteps were also discovered in

a direction leading from the pit across the harrowed

field ; from which it was contended that he had run

alone in that direction after the commission of the
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supposed murder. The mark of a man's left shoe

(but not proved to have been the prisoner's) was

discovered near the edge of the pit, and it was

proved that the prisoner had worn right and left

shoes. On the prisoner's shirt and breeches were

found stains of blood, and he acknowledged

that he had had intercourse with the deceased,

but alleged that it had taken place with her own
consent.

The defence set up was an alibi, which, notwith-

standing these apparently decisive facts, was most

satisfactorily established. The prisoner and the

deceased had met at a dance on the preceding evening

at a public-house, which they left together about mid-

night. About three in the morning they were seen

talking together at a stile near the spot, and about

four o'clock the deceased called at the house ot

Mrs. Butler, at Erdington, where she had left a

bundle of clothes the day before. Here she

appeared in good health and spirits, changed a part

of her dress for some of the garments which she had

left there, and quitted the house in about a quarter

of an hour. Her way home lay across certain fields,

one of which had been newly harrowed, and adjoined

that in which the pit was situate. The deceased was
successively seen after leaving Mrs. Butler's house

by several persons, proceeding alone in a direction

towards her own home, along a public road where

the prisoner, if he had rejoined her, could have

been seen for a considerable distance ; the last

of such persons saw her within a quarter of an hour

afterwards, that is to say, before or about half-

past four. At about half-past four, and not later
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than twenty-five minutes before five, the accused was

seen by four persons, wholly unacquainted with him,

walking slowly and leisurely along a lane leading

in an opposite direction from the young woman's

course towards her home. About a mile from the

spot where the prisoner was seen, he was seen by

another witness about ten minutes before five, still

walking slowly in the same direction, with whom he

stopped and conversed for a quarter of an hour, after

which, at twenty-five minutes past five, he was

again seen walking towards his father's house,

which was distant about half a mile. From Mrs.

Butler's house to the pit was a distance of upwards

of a mile and a quarter ; and allowing twenty

minutes to enable the deceased to walk this distance,

the time of her arrival at the pit would appear to be

about twenty-five minutes before five ; whereas the

prisoner was first seen by four persons above all

suspicion at half-past four or twenty-five minutes

before five, and the distance of the pit from the

place where he was seen was two miles and a

half.

Upon the hypothesis of his guilt, the prisoner

must have rejoined the deceased after she left Mrs.

Butler's house, and a distance of upwards of three

miles and a quarter must have been traversed by

him, accompanied for a portion of it by the deceased,

and the pursuit, the improper intercourse, the drown-

ing, and the deliberate placing of the deceased's

bonnet, shoes, and bundle, must have taken place

within twenty or twenty-five minutes. The defence

was set up at the instant of the prisoner's apprehen-

sion, which took place within a few hours after the
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discovery of the body, and was maintained without

contradiction or variation before the coroner's

inquest and the committing magistrates, and also

upon the trial, and no inroad was made on the

credibility of the testimony by which it was sup-

ported. The various timepieces to which the wit-

nesses referred, and which differed much from each

other, were carefully compared on the day after the

occurrence and reduced to a common standard, so

that there could be no doubt of the real times as

spoken to by them. Thus, it was not within the

bounds of possibility that the prisoner could have

committed the crime imputed to him ;
neverthe-

less, public indignation was so strongly excited

that his acquittal, though it afforded a fine

example of the calm and unimpassioned adminis-

tration of justice, occasioned great public dis-

satisfaction.

There was nevertheless a total absence of all

conclusive evidence of a corpus delicti, which the

jury were required to infer from circumstances of

apparent suspicion. The deceased might have

drowned herself in a moment of reaction after

guilty excitement, no longer kept up by the com-

panionship of her seducer. It was possible that

she might have sat down to change her dancing

shoes for the boots which she had worn the

preceding day and carried in her bundle, and fallen

into the water from exhaustion ;
for she had walked

to and from market in the morning, had exerted

herself in dancing in the evening, and had been

wandering all night in the fields without food.

The allegation that the prisoner had used violence
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to the deceased, and therefore had a motive to

destroy her, was mere conjecture ; and from the

circumstance of her having been out all night with

the prisoner, with whom she was previously un-

acquainted, and from evidence supplied from Mrs.

Butler's house, there could be no doubt that the

intercourse had taken place before her call there

at 4 A.M., at which time she made no complaint,

but appeared composed and cheerful. Again, the

inference contended for, from the state of the grass,

with drops of blood upon it where the dew had not

been disturbed, was equally groundless ; for there

was no proof that the dew had not been deposited

after the drops of blood ; and it clearly appeared

that the footsteps of the prisoner and the deceased

could not be traced on other parts of the grass

where, beyond all doubt, they had been together in

the course of the night. Now, suppose that the

alibi had been incapable of satisfactory proof, that

the prisoner had not been seen after parting from

the deceased, and that the inconclusiveness of the

inference suggested from the discovery of drops ot

blood on the grass, where there were no footmarks,

had not been manifested by the absence of those

marks in other places where they had unquestion-

ably been together in the night,—the guilt of the

prisoner would have been considered indubitable,

and his execution certain ; and yet these exculpa-

tory circumstances were entirely collateral, and

independent of the facts which were supposed to be

clearly indicative of guilt (^).

(^) The brother of the deceased brought an appeal of murder, in
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Two other cases, equally remarkable, though not

so well known, may be instanced as instructive

illustrations alike of the fallibility of human testi-

mony, particularly as to identification of persons,

and of the fact that the most cogent circumstances

of suspicion are sometimes capable of a perfectly

satisfactory explanation.

A young man named Pook was tried at the

Central Criminal Court in 1871 for the murder of

Jane Maria Clousen. Evidence was given on

behalf of the Crown to the following effect. The
deceased, a girl of seventeen, had been servant in

the house of the prisoner's father at Greenwich,

where the prisoner also lived. On the nth of

April she went to stay with friends. On Tuesday

the 25th of April she was in High Street, Deptford,

at 6.40 P.M. At 4.15 A.M. next day she was found

in a dying state in Kidbrooke Lane with her head

beaten in. On the 27th of April a hammer covered

with blood and hair was found near the scene of

the murder in the direction of the prisoner's home.

A metal whistle was found about fifteen yards from

the scene of the murder, and it was proved that the

prisoner was in the habit of using a similar whistle.

which the defendant tendered wager of battle, and the proceedings

led to the abolition, by 59 Geo. III. c. 46, of that barbarous relic

of feudal times. See Ashford v. Thornton^ i B. & Aid. 405 ; Short-

hand Rep., and Observations upon the case of Abraham Thornton, by

Edward Holroyd, Esq., where the judge's notes of the evidence are

given. There is another report of the case and the subsequent

proceedings in the Court of King's Bench, printed at Warwick, 1818,

See also i Woodall's Celebrated Trials, p. i ; and there is an account

of the case of a more popular character, and obviously partial, in

6 Celebrated Trials, p. 227.
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The post-mortem examination showed that the girl

was pregnant. Several persons swore that a young
man in a dark coat and light trousers bought a

hammer similar to the one produced at a shop kept

by a man named Thomas, on Monday, the 24th, at

about 7.45 P.M., and two of them deposed that this

man was the prisoner. Two witnesses swore that

on the evening of Tuesday the 25th of April they

saw the prisoner in Kidbrooke Lane in company
with a girl, one of them at about 6.40 p.m., the

other at about 8.45 p.m. Two other witnesses saw
him running into Greenwich at about 9 p.m. A
few minutes later he entered a shop at Greenwich

in a very hot and muddy condition, and brushed his

clothes there. The shirt and trousers worn by the

prisoner on that day had some spots of blood on

them. Some time between the 23rd and 30th of

April he had shaved off his moustache, and had

told some girls he had done so for some private

theatricals, which was untrue. On Sunday, the

23rd of April, he had told the same girls that he

was going to London on the Tuesday evening,

whereas his defence was that he had gone to

Lewisham. It may be remarked that this evidence,

if unanswered, contains all the elements necessary

for a complete circumstantial proof; the corpus

delicti, motive, possession of the means of crime,

other inculpatory facts such as the whistle, spots of

blood on his clothes, identification near the scene

on the night in question, and his running home
;

there was also evidence of falsehoods told as to his

intended movements upon the night in question,

with a suggested attempt at disguise.
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The evidence for the defence was equally com-

plete. Prisoner was subject to fits, and was con-

stantly watched by his family, and they saw no

signs of any intimacy which would supply the

motive suggested for the murder. On the evening

of Monday the 24th prisoner was with his brother

the whole evening and did not go to Thomas's

shop. Thomas's books only showed the sale of one

hammer that day or near it, and the purchaser was

called. The prisoner never had a pair of light

trousers in his life, and was shown to have had his

whistle after the murder. His whole family saw
him at home on Tuesday evening till about 7.20,

and again soon after g. Several independent

witnesses saw him on Lewisham Bridge from about

8.0 till 8.30. According to the defence he had

gone there to meet his sweetheart, who had failed

to come, and after waiting about forty minutes, he

had run back to Greenwich, arriving there by nine

o'clock. The blood on his clothes was reasonably

accounted for ; one witness had noticed it on his

shirt on the day preceding the murder. He had

shaved his moustache fotir days after the murder

and it had not sufficiently changed his appearance

to effect any disguise. Having had some flirtation

with one of the girls called, he naturally would not

say he was going to Lewisham after another young
woman. The prisoner was acquitted {h).

{h) Reg. V. Pook, coram Bovill, L.C.J., 74 C. C. C, Sess. Pap. 245.

See Times, July 13-17, 1871, and Pook v. Crosland, Times, Febru-

ary 2 and 3, 1872. As in Thornton's case, popular feeling ran very

high against Pook—largely in consequence of sensational anticipations

of the evidence in the newspapers.
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A German named Franz was indicted for the

murder of Martha Halliday. Deceased was the

caretaker of Kingswood Rectory, four miles from

Reigate. On Monday, the loth of June, 1861, she

was left alone in the house after about 6 p.m.

Next morning she was found dead on the floor

of her bedroom in her night-dress. Death was

caused by suffocation, a stocking having been

thrust into her mouth apparently as a gag. Her

hands and feet had been tied with a peculiar kind

of cord. No property was missing, the thieves

having probably been disturbed. Footprints out-

side showed that two men had made several

attempts to get into the house, finally entering by

the window of the deceased's bedroom. Near the

body was found a packet of papers consisting of

certificates of birth and baptism, and a passport,

all belonging to the prisoner, and containing his

personal description ; also a begging letter signed

Adolphe Krohn, a letter from Mile. Tietjens, the

singer, and a list of addresses. In the room was

found a rough stick broken off a tree. Early in

July the prisoner was arrested in London, where

he was passing under a false name. Evidence was

given for the prosecution to the following effect

:

About noon on Sunday, the gth of June, two

foreigners took lodgings at " The Cricketers," at

Reigate. On Monday, the loth of June, they

purchased a ball of cord of peculiar make, the same

as that with which the deceased woman had been

bound. Another piece of the same kind was found

tied round a shirt left by the prisoner at his London

lodgings when he was arrested. This cord was so
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unusual that it could not be matched except at the

Reigate shop and at the maker's. Various persons

identified the prisoner more or less positively as one

of the two foreigners at Reigate. He was the

taller and fairer, the other was short and dark. At

4 P.M. on the Monday (loth of June) the foreigners

left " The Cricketers." Later that day they were

seen going from Reigate towards Kingswood

;

about 7 P.M. two men who spoke a foreign language

were seen about a mile from Kingswood Rectory

under a beech-tree, which corresponded with the

broken stick found. At about the same time two

foreigners were seen going from the beech-tree

towards the Rectory, but the witness who met

them declared that he had met the same two men
at an hour on Sunday afternoon when the Reigate

foreigners were undoubtedly at " The Cricketers."

No evidence of an alibi was forthcoming, though

the prisoner professed to have been in London at

the date of the murder. The story he told the

police on the 8th of July was as follows. He had

landed at Hull and set out to walk to London.

On the way he had fallen in with two compatriots,

one of whom was named Adolphe Krohn, the

other William Gerstenberg, who was about prisoner's

height and colour and who kept importuning him

to give him papers of identification. Prisoner

refused, but one night while he was asleep, the

other two went off with his bag, containing his

papers and a suit of clothes like those that he was

wearing. The papers included those found at

Kingswood and also a testimonial and a certificate

of confirmation. On arriving in London he learned
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from the newspapers that he was accused of murder,

and in alarm changed his name. In support of this

story it was proved by independent evidence that

on the gth of July a tramp brought to a local J. P.

the testimonial and certificate mentioned by

prisoner, with his diary from his landing in Hull

till he lost his bag. They were picked up in

Northamptonshire. It was also shown that he had

arrived in Hull with a bag, but had none when
apprehended. Mile. Tietjens had given her letter

to a German calling himself Adolphe Krohn, who
resembled the prisoner but was not the same man.

Prisoner stated that the piece of cord with which

his shirt was tied up was picked up by him near his

lodgings in Whitechapel, This was close to the

factory where it was made, and other cord like it

was picked up at the same spot by a witness called

for the defence. The prisoner was acquitted (e).

Rule 2.

—

The burden of proof is always on the

party who asserts the existetwe of any fact which

infers legal accountability (k). This is a universal rule

of jurisprudence, founded upon evident principles

of justice ; and it is a necessary consequence, that

the affirmant party is not absolved from its obli-

gation because of the difficulty which may attend

its application. No man can be justly deprived of

his social rights without proof that he has com-

mitted some act which legally involves the forfeiture

(/) Reg.v. Franz, Croydon Summer Assizes, iS6i, coram Black-

burn, J. See Times, August 7, 1861. Ann. Reg. 1861, p. 138.

(/&) I Starkie's L. of Ev. (ed. 1853), 585; i Greenleafs L. of Ev.

(ed. 1892), pt. ii. c. 3, p. 113. The proposition is equally true of

every fact whether implying responsibility or not.
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of them. The law respects the status in quo, and

regards every man as legally innocent until the

contrary be proved. To prove a negative is in

most cases difificult, in many impossible. Criminality

therefore is never to be presumed. But neverthe-

less the operation of this rule may, to a certain

extent, be modified by circumstances which create

a counter-obligation, and shift the onus probandi.

Lord Brougham, speaking of principles that were

applicable to all cases, but especially to such as

rest upon circumstantial evidence, said that "the

burthen of the proof often shifts about from one

party to the other in the process of a cause, accord-

ing as the successive steps of the inquiry, by leading

to inferences decisive until rebutted, cast on one or

the other party the necessity of protecting himself

from the consequences of such inferences "
(/). It

follows, from the very nature of circumstantial

evidence, that, in drawing an inference or con-

clusion as to the existence of a particular fact from

other facts that are proved, regard must always be

had to the nature of the particular case, and the

facility that appears to be afforded either of explana-

tion or contradiction (w). Lord Ellenborough said

that no person accused of crime is bound to offer

any explanation of his conduct, or of circumstances

of suspicion which attach to him ; but nevertheless,

if he refuse to do so, where a strong prima facie

case has been made out, and when it is in his own
power to offer evidence, if such exist, in explanation

of such suspicious appearances, which would show

(/) Waring V. Waring, 6 Moore's P. C. Rep. at p. 355.

{m) Per Abbott, L.C.J. , in Rex v. Burdett^i^ B. & Aid. 95, 161.

C.E. X
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them to be fallacious and explicable consistently

with his innocence, it is a reasonable and justifiable

conclusion that he refrains from doing so only

from the conviction that the evidence so sup-

pressed or not adduced would operate adversely

to his interest (n). It is therefore a qualification of

the rule in question, that "in every case the onus

probandi lies on the person who is interested to

support his case by a particular fact, which lies

more particularly within his own knowledge, or of

which he is supposed to be cognizant. This indeed

is not allowed to supply the want of necessary proof,

whether direct or presumptive, against a defendant,

of the crime with which he is charged ; but when

such proof has been given, it is a rule to be applied

in considering the weight of the evidence against

him, whether direct or presumptive, when it is un-

opposed, unrebutted or not weakened by contrary

evidence, which it would be in the defendant's

power to produce, if the fact directly or presump-

tively proved were not true " (o). It has been well

observed, that in such case we have something like

an admission that the presumption is just {p).
" In

drawing an inference or conclusion, from facts

proved," said Lord ChiefJustice Abbott {q),
" regard

must always be had to the nature of the particular

case, and the facility that appears to be afforded

either of explanation or of contradiction. No

(«) Rex V. Lord Cochrane and others, 1814, Shorthand Report by

Gurney. See p. 116, n. (r), supra.

{o) Per Holroyd, J., in Rex v. Burdeii, 4 B. & Aid. 95, 140.

[p) Per Best, J., ib. 122.

{g) Ibid. 161 ; and see the language of Bayley, J., ib. 150.
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person is to be required to explain or contradict,

until enough has been proved to warrant a reason-

able and just conclusion against him, in the absence

of explanation or contradiction ; but when such

proof has been given, and the nature of the case is

such as to admit of explanation or contradiction, if

the conclusion to which the proof tends be untrue,

and the accused offers no explanation or contradic-

tion, can human reason do otherwise than adopt

the conclusion to which the proof tends ? The
premises may lead more or less strongly to the

conclusion, and care must be taken not to draw the

conclusion hastily ; but in matters that regard the

conduct of men, the certainty of mathematical

demonstration cannot be required or expected ; and

it is one of the peculiar advantages of our juris-

prudence, that the conclusion is to be drawn by the

unanimous judgment and conscience of twelve men
conversant with the affairs and business of life, and
who know that where reasonable doubt is enter-

tained, it is their duty to acquit ; and not of one or

more lawyers, whose habits might be suspected of

leading them to the indulgence of too much subtlety

and refinement." To the same effect Lord Chief

Justice Tindal, on a trial for high treason, said that
" the offence charged against the prisoner must be

proved by those who make the charge. The proof

of the case against the prisoner must depend for its

support not upon the absence or want of any
explanation on the part of the prisoner himself, but

upon the positive affirmative evidence of the guilt

that is given by the Crown. It is not however an

unreasonable thing," said the learned judge, " and

X 2
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it daily occurs in investigations, both civil and

criminal, that if there is a certain appearance made

out against a party, if he is involved by the evidence

in a state of considerable suspicion, he is called

upon for his own sake and his own safety to state

and bring forward the circumstances, whatever

they may be, which might reconcile such suspicious

appearances with perfect innocence " (r). But this

doctrine, it has been well observed, is to be

cautiously applied, and only in cases where it is

manifest that proofs not accessible to the prosecution

are in the power of the accused (5).

It is a necessary consequence of this rule, rather

than a substantive rule, that the corpus delicti must

be clearly proved before any effect is attached to

circumstances supposed to be inculpatory of a

particular individual ; but this is a branch of the

subject of so much importance and of such com-

prehensive extent, as to require consideration in a

separate chapter.

Rule 3.

—

In all cases, whether of direct or circum-

stantial evidence, the best evidence must be adduced

which the nature of the case admits. The suppres-

sion or non-production of pertinent and cogent

evidence necessarily raises a strong presumption

against the party who withholds such evidence

when he has it in his power to produce it ; of

(r) Reg. V. Frost, Monmouth Sp. Comm., Jan. 1840, Gurney's

Shorthand Report, 689 ; and see the language of Lord Ellenborough

in Rex v. Despard, 28 State Trials, 345, 521 ; and in Rex v. Watson,

32 tb. (1,583)-

(j) Per Shaw, C.J., in Prof. Webster s case, Bemis's Report, p. 467;

see p. 1 27, supra, for other reports of this case.
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which some interesting exempHfications appear in

other parts of this Essay (/). This rule appHes

a fortiori to circumstantial evidence, a kind of

evidence which, for reasons which have been

already urged, is inherently inferior to direct testi-

mony ; and therefore, whenever direct evidence is

capable of being adduced, the very attempt to substi-

tute a description of evidence not ofthe same degree

of force necessarily creates a suspicion that it is with-

held from improper motives {^i). Nor is the applica-

tion of the rule confined to the proof of the principal

fact; it is "the master rule which governs all the

subordinate rules " (x) and applies alike to the

proof of every individual constituent fact, whether

principal or subordinate. Thus, in a trial for

murder, Mr. Baron Maule refused to receive

evidence of the contents of a coffin-plate in order to

establish the identity of the deceased, on the ground

that, being removable, it might have been produced,

and, there being no other case of identity, stopped

the case {y). The rule is, however, necessarily

relaxed where its application becomes impracticable

by the act of the party who would otherwise be

entitled to claim its protection ; as where a witness

is kept out of the way by or on his behalf (^), or

(/) See Ch. iii. s. 5, p. 97, and s. 7, p. 128, supra.

{u) See pp. 47-48, supra.

{x) Burke's Works : Report of the Committee of the House of

Commons appointed to inspect the Lords' Journals in relation to

their proceeding in the trial of Warren Hastings, Esquire, under

the heading, " Debates on Evidence." Ed. Rivington, 1852, vol.

viii., p. 84.

[y) Reg. V. Edge, Chester Spring Assizes, 1842.

{z) Hawk. P. C, Bk. 2, c. 46, s. 15; Reg. v. Scaife, 17 Q. B. 238.

See Rex v. Harrisoti, 12 State Trials, 833, 851, 868.
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where a deed or other instrument in his possession

is withheld by him after notice to produce (a).

Similarly the rules of law allow secondary instead

of primary evidence to be given where, from circum-

stances over which neither party has control, the

production of the primary evidence is actually or

practically impossible, as where an original docu-

ment has been lost, or is of such a nature that it

cannot reasonably be moved, such as an inscription

on a tombstone or a writing on a wall (b). On like

principles, it is enacted by statute that where a

witness is dead, or too ill to travel, his deposition

may be read to the jury (c).

Considering, moreover, the inherent infirmity of

human memory, evidence ought in all criminal

cases, and a fortiori in cases of circumstantial

evidence, to be received with caution, wherever any
considerable time has elapsed since the commission
of the alleged offence. The justice and efficacy of

punishment, and more especially of capital punish-

ment, inflicted after the lapse of any considerable

interval, at least where the offender has not with-

drawn himself from the reach of justice, are often

questionable (d). An unavoidable consequence of

(a) Hex V. Hunter, 3 C. & P. 591 ; 4 ib. 128 ; Rex v. Haworth, 4

C. & P. 254 ; and see Ch. iii. s. 7, p. 128, supra.

{b) Mortimer v. McCallan, 6 M. & W. 58, 67.

{c) The Indictable Offences Act, 1848 (n & 12 Vict. c. 42) s. 17.

{d) See Rex v. Home, executed at Nottingham in 1759, for the

murder of his natural child forty years before ; 4 Cel. Tr. 396 ; and

Rex V. Wall, whose execution took place after the lapse of twenty

years from the commission of the offence, 28 State Trials, 51 ; and

see the strictures of Lord Campbell on this case. Lives of the Chief

Justices, vol. iii., p. 147, and Rex v. Roper, Leicester Summer Assizes,
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great delay is, that the party is deprived of the

means of vindicating his innocence, or of proving

the attendant circumstances of extenuation ; the

crime itself becomes forgotten, or is remembered

but as matter of tradition, and the offender may
have become a different moral being : in such cir-

cumstances punishment can seldom, perhaps never,

be efficacious for the purpose of example. On these

accounts judges and juries are now always reluctant

to convict parties charged with offences committed

long previously.

Rule 4.

—

In order to justify the inference of guilty

the inculpatory facts must be incompatible with the

innocence of the accused, and incapable of explanation

upon any other reasonable hypothesis than that of his

guilt. This is the fundamental rule, the experi^nentum

crucis by which the relevancy and effect of circum-

stantial evidence must be estimated. The awards

of penal law can be justified only when the strength

of our convictions is equivalent to moral certainty

;

which, as we have seen, is that state of the judg-

ment, grounded upon an adequate amount of appro-

priate evidence, which induces a man of sound mind

to act without hesitation in the important and

serious concerns of human life. In cases of direct

credible evidence, that degree of assurance im-

mediately and necessarily ensues ; but in estimating

the effect of circumstantial evidence, there is of

necessity an ulterior intellectual process of inference

1836. Roper was tried for a murder committed thirty-four years

before, but was acquitted on the ground that he had made a mere mad
confession. See Ann. Reg. 1836, p. 285.



312 RULES OF EVIDENCE. [CHAP. VI.

which constitutes an essential element in arriving

at moral certainty. The most important part of

the inductive process, especially in moral inquiries,

is the correct exercise of the judgment in drawing

the proper inference from the known to the

unknown, from the facts proved to the factum pro-

bandum. A number of secondary facts of an

inculpatory moral aspect being given, the problem

is to discover their causal moral source, not by

arbitrary assumption, but by the application of the

teachings of experience in relation to the immutable

laws of human nature and conduct. It is not

enough, however, that a particular hypothesis will

explain all the phenomena ; nothing must be

inferred merely because, if true, it would account

for the facts; and if the circumstances are equally

capable of solution upon any other reasonable

hypothesis, it is manifest that their true moral

cause is not exclusively ascertained, but remains in

uncertainty ; and they must therefore be discarded

as affording conclusive presumptions of guilt.

Every other reasonable supposition by which the

facts may be explained consistently with the

hypothesis of innocence must therefore be

rigorously examined and successively eliminated;

and only when no other supposition will reasonably

account for all the conditions of the case can the

[ conclusion of guilt be legitimately adopted (e). In a

case before the Court ofJusticiary at Edinburgh, the

Lord Justice Clerk Hope said that the matter might

remain most mysterious, wholly unexplained ; the

jury might not be able to account for it on any

{e) See Mittermaier, Trait6 de la Preuve, ch. 59.
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other supposition than that of the prisoner's guilt ; /

but that still that supposition or inference might
j

not be a ground on which they could safely and

satisfactorily rest their verdict against her (/). It

;

seems, however, hardly possible to conceive of

such a state of facts, unless somewhere in the

chain of evidence some serious link was wanting
;

so that the proved facts, although consistent so far

as they went only with guilt, still failed to establish

it. If, however, the hypothesis fulfils the required

conditions, the conclusion is no longer a gratuitous

assumption, but becomes, as it were, part of the

induction ; and an additional test is obtained, by

which the conclusion may be examined, and, if true,

corroborated and confirmed ; since, if it be true, it

must harmonize with and satisfactorily account

for all the facts, to the exclusion of every other

reasonable hypothesis. In accordance with these

sound principles of reasoning and inference. Lord

Chief Baron Macdonald said that he had ever

understood the rule as to circumstantial evidence

to be that where the circumstances are true, where

they are well connected, where they support each

other in a clear and lucid manner, and where they

cannot reasonably be accounted for unless the

charge be true that is imputed to the prisoner,

then the jury were justified in convicting upon

that evidence (g). On another occasion the same

learned judge said that the nature of circumstantial

evidence was that the_jury must be satisfied that

there is no rational mode of accounting for the

(/) He^. V. Madeleine S?mih, see pp. 358-367, infra,

{g) Rex V. Sfnith, for arson, see p. 47, supra.

k
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circumstances, other than the conclusion that the

prisoner is guilty (A). Mr. Baron Alderson, in

language perhaps better chosen, said that to

enable the jury to bring in a verdict of guilty, it

was necessary not only that it should be a rational

conviction but tha.t it should be the only rational

conviction which the circumstances would enable

them to draw(z). In Humphreys's case, Lord

Meadowbank said to the jury, *' Your duty is to

consider what is the reasonable inference to be

drawn from the whole circumstances ; in short,

whether it is possible to explain the circumstances

upon grounds consistent with the innocence of the

panel, or whether, on the contrary, they do not

necessarily lead to a result directly the reverse " {k).

It follows, as a consequence of this rule, that

wherever several persons are jointly charged with

any offence, either the joint complicity of all must

be proved, or it must be left in no doubt which out

of two or more actually committed the offence. In

the case of the two Mannings their counsel severally

endeavoured to throw the guilt exclusively on the

other ; and Lord Chief Baron Pollock told the

jury that if they thought one of the prisoners was

guilty, but could not possibly decide which was the

guilty party, they might be reduced to the alter-

native of returning a verdict of not guilty as to

both ; but that if, looking at the whole transaction,

{A) Rex\. Patch, Surrey Spring Assizes, 1805. See pp. 442-446,

infra.

(?) Rex V. Hodi^esy 2 Lewin, C. C. 227.

{k) Swinton's Rep., p. 353. See pp. 243-247, supra.
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they came to the conclusion that both must, accord-

ing to the ordinary course of human affairs, have

been concerned in the murder, it would be their

duty to find both the prisoners guilty (/).

A learned author thinks that almost all writers

have attempted to estimate the force of evidence

upon a wrong principle ; that the true principle is

to estimate its value entirely by the effect which it

does in fact produce upon the minds of those who
hear it, and that the value of evidence is measured

as exactly by the state of mind which it produces,

as a force is measured by the weight which it will

lift (m). But, not to dwell upon the fallacy of every

attempt to compare the conclusions of moral reason-

ing with the constrained and inevitable consequence

of mechanical force, this would be to give up a safe,

practical, and philosophic test, the validity and

sufficiency of which are recognized in every other

branch of philosophical and scientific research, for an

indeterminate and empirical standard incapable of

independent verification, and would virtually justify

the most erroneous determinations of the tribunals.

One reason why hearsay evidence is excluded is

that it is very often calculated to produce, and, if

admitted, certainly often would produce, with persons

unaccustomed to weigh evidence, an efi"ect wholly

unjustifiable.

Rule 5.—// there be any reasonable doubt of the

guilt of the accused, he is entitled as of right to be

(/) J^eg-. V. Manning and Wife, 30 C. C. C. Sess. Pap. 654.

(w) See an able and interesting essay on the characteristics of

English Law, Camb. Ess. 1857, p. 27.
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acquitted. In other words, there must be no

uncertainty as to the reahty of the connection ot

the evidence with the factum probandum, or as to the

sufficiency of the proof of the corpus delicti, or as to

the personal compHcity of the accused. This is in

strictness hardly so much a distinct rule of evidence

as a consequence naturally flowing from, and

virtually comprehended in, the preceding rules.

Indeed, it is more properly a test of the right appli-

cation of those rules to the facts of the particular

case. The necessity and value of such a test are

manifest from the consideration of the numerous

fallacies incidental to the formation of the judgment

on indirect evidence and on probabilities, and from

the impossibility in all cases of drawing the line

between moral certainty and doubt. In questions of

civil right the tribunal will often decide according to

the greatest amount of probability in favour of one or

the other of the litigant parties ; but where life or

liberty are in the balance, it is neither just nor

necessary that the accused should be convicted

except upon conclusive evidence (n). While it is

certain that circumstantial evidence is frequently

most convincing and satisfactory, it must never be

forgotten, as was remarked by that wise and upright

(«) This sentence has been left substantially as in the edition of

1862, and it might have been more cautiously worded. The scope of

many portions of this essay show that the notion of any inherent

distinction in the search after truth between civil and criminal

inquiries or between conclusive evidence and that which produces

moral certainty, was absolutely at variance with the author's settled

opinion. See e.g:, pp. 328-329, infra; 10, supra; 318, 332, ^y6,infra.

It is still true that men will pronounce that a person owes another a

hundred pounds on evidence on which they certainly would not hang

him ; and yet all the rules of law that apply to the one case apply to
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judge, Sir Matthew Hale, that " persons really inno-

cent may be entangled under such presumptions, 'p^

that many times carry great probabilities ot

guilt" (0); wherefore, as he justly concludes, "this

kind of evidence must be very warily pressed."

Many adverse appearances may be outweighed by
a single favourable one, and all the probabilities of

the case may not be before the court. The Lord
Justice Clerk Hope, in his charge in the case of

Madeleine Smith, before mentioned, said, '* I wish

you to keep in mind that although you may not be

satisfied with any of the theories that have been

propounded on behalf of the prisoner, still never-

theless the case for the prosecution may be

radically defective in evidence "
[p). It is safer,

therefore, as wisely said by Sir Matthew Hale, to

err in acquitting than in convicting, and better

that five guilty persons should escape unpunished

than that one innocent person should die [q). |

Paley controverts the maxim, and urges that " he

who falls by a mistaken sentence may be considered

as falling for his country, whilst he suffers under the

operation of those rules, by the general effect and

tendency of which the welfare of the community is

maintained and upholden " [r). There is no judicial

the other, and the processes are the same. The difference in result

is not logical—but human nature is not always amenable to logic
;

•' naturam expellas furca, tamen usque recurret," and the passage in

the text represents rather that which often happens than that which is

logically correct.

{p) 2 P. C. ch. 39. Rex V. Thorttton, pp. 293-298, supra, is a

remarkable illustration of this proposition.

{p) Irvine and Morrison's Report (1857), p. 281.

{q) 2 P. C. ch. 39.

(r) Moral and Political Philosophy, book vi., ch. 9 (at the end).
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enormity which may not be palliated or justified

under colour of a doctrine which is calculated to

confound all moral and legal distinctions ; its

sophistry, absurdity and injustice have been un-

answerably exposed by one of the ablest of lawyers

and most upright of men (s). Justice never requires

the sacrifice of a victim ; an erroneous sentence is

calculated to produce incalculable and irreparable

mischief to individuals, to destroy all confidence in

the justice and integrity of the tribunals, and to

introduce an alarming train of social evils as the

inevitable result. Every consideration of truth,

justice, and prudence requires, therefore, that where

the guilt of the accused is not incontrovertibly

established, however suspicious his conduct may
have been, he shall be freed from legal accountability.

No rule of procedure is more firmly established, as

one of the great safeguards of truth and innocence,

than the rule in question ; and it is the invariable

practice of judges to advise juries to acquit whenever

they entertain any fair and reasonable doubt. The
doubt, however, must be not a trivial one, such as

speculative ingenuity may raise, but a conscientious

one which may operate upon the mind of a rational

man acquainted with the affairs of life (/). "If,"

said Lord Chief Baron Pollock to the jury, "the

conclusion to which you are conducted be that there

is that degree of certainty in the case that you

would act upon it in your own grave and important

concerns, that is the degree of certainty which the

{s) Romilly's Obs. on the Cr. Law of England, 3rd ed. (1813), 92-

94 ; Best on Presumptions, p. 292.

(/) Per Parke, B., in J?e£: v. Taweh, see p. 373, infra.

I
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law requires, and which will justify you in returning

a verdict of guilty " (u).

The rules of evidence, as founded on reason and

consecrated in the judgments of the courts, consti-

tute the best means for discovering truth, and are

an integral part of our legal system, essential alike

for private and social security. Nevertheless,

language of most dangerous tendency in regard to

them has occasionally fallen from learned judges,

which implies that they may be modified, according

to the enormity of the crime, or the weightiness of

the consequences which attach to conviction. Lord

Finch, afterwards Lord Chancellor Nottingham, on

the trial of Lord Cornwallis said, " The fouler the

crime is, the clearer and the plainer ought the proof

to be" {x). " The more flagrant the crime is," said

Mr. Baron Legge, "the more clearly and satis-

factorily you will expect that it should be made out

to you "
[y). Mr. Justice Holroyd is represented to

have said that " the greater the crime, the stronger 1 ^'^

is the proof required for the purpose of convic-

tTon^'i:^):'"""
"""""^ '^

Upon a trial for high treason. Lord Chief Justice

Dallas, after adverting to the extreme guilt of the

crime, as seeking the subversion of the established

{u) Reg. V. Manning and Wife, 30 C. C. C. Sess. Vap. 65^

October, 1849 ; and see the language of Lord Meadowbank in Reg. v

Humphreys, referred to and quoted p. 314, supra; and of Shaw, C.J.,

in Prof. Webster's case, Bemis's Rep. 470.

(x) 7 State Trials, 143, 149, and see Rex v. Crossfield, 26 State

Trials, i, 218.

{y) Rex\. Blandy, 18 State Trials, 11 17, 1186.

{z) Rex V. Hobson, i Lewin, C. C. 261.
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government, and aiming at the property, the Hberty,

and the lives of all, said, " Still, however, nothing

will depend upon the comparative magnitude of the

offence ; for be it great or small, every man stand-

ing in the situation in which the prisoner is placed,

is entitled to have the charge against him clearly

and satisfactorily proved ; with only this difference

(and I make the observation at the outset, as being

in favour of the prisoner), that in proportion to the

magnitude of the offence, and the consequences

which result from his conviction, ought the proof to

be clear and satisfactory" [a). In the case of the

Glasgow cotton-spinners for conspiracy and murder,

the learned Lord Justice Clerk Boyle said that the

magnitude of the charge ought to have no other

effect than rendering it more necessary that the jury

should be fully satisfied that the evidence is clear

upon the subject {b). The distinction was more

broadly laid down by the late Lord Justice Clerk

Hope, in Madeleine Smith's case (c). " In draw-

ing an inference," said the learned judge, " you

must always look to the import and character ol

the inference which you are asked to draw" ; and

the same distinction pervades the whole of the

charge delivered on that celebrated trial.

These dicta are opposed to the principles of

reason, and inconsistent with all established rules

of law. No legal doctrine is more firmly settled

than that there is no difference between the rules of

(a) Rex\. Ings, 33 State Trials, 957, 1135.

[b) Reg. V. Hanson and others^ Court of Justiciary, 1838; Short-

hand Rep. 366. See supra, p. 316, note («).

{c) Pp. 363-364, infra.
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evidence in civil and criminal cases; but if under

any circumstances they may be relaxed according to

notions of supposed expediency, they cease to be,

in any correct and intelligible sense, rules for the

discovery of truth, and the most valued rights of

civilized men become the sport of chance. The

logical consequence of any such power of relaxation

would be that the rules of evidence are radically

different in civil and criminal cases, and different

even in criminal cases, as they are applied to par-

ticular classes of crime, according to some arbitrary

and imaginary measure for estimating their relative

enormity or penal consequences. Is the dictum, it

may be asked, to be restricted to cases where the

result of conviction may be loss of life ? Is it

to be repudiated when it may be followed by the

inferior penalties of imprisonment or penal servi-

tude? Is it to be applied or repudiated in the

numerous cases, civil as well as criminal, where

physical and social consequences may follow, which,

though of a different kind, may be scarcely less fatal

to the individual than loss of liberty, or even of

life itself? And if the maxims of evidence may be

made more stringent in one direction, there is no

reason why they may not be relaxed in another,

according to the greater difficulties incidental

to the proof of the more atrocious and danger-

ous forms of crime, as some writers on the

civil law have actually maintained. Lord

Macaulay, with the strictest philosophical truth,

and with great felicity of illustration, has thus

denounced the doctrine under review :
—

" The rules

of evidence no more depend on the magnitude

C.E. Y
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of the interests at stake than the rules of arith-

metic. We might as well say that we have a

greater chance of throwing a size when we are

playing for a penny, than when we are playing for

a thousand pounds, as that a form of trial which

is sufficient for the purposes of justice, in a matter

affecting liberty and property, is insufficient in a

matter affecting life. Nay, if a mode of proceeding

be too lax for capital cases, it is, a priori, too lax

for all others ; for in capital cases the principles

of human nature will always afford considerable

security. No judge is so cruel as he who indemnifies

himself for scrupulosity in cases of blood, by license

in affairs of smaller importance. The difference

in tale on the one side far more than makes up for

the difference in weight on the other " (d).

{d) I Macaulay's Essays :" Hallam's Constitutional History," ed.

1852, p. 143. See, however, p. 316, supra, note («). Perhaps the

thought which underlay the unquestionably erroneous views expressed

in the dicta which have been commented upon was that there are

many people who would cheerfully steal a sovereign and yet would draw

the line at, or before arriving at, murder, and that in that sense it was

dp? tori and in default of very cogent evidence, less likely that a man
should be guilty of murder than of a trivial offence ; but the passages

criticized go far beyond anything of this kind and are indefensible.


